PROPOSED NRCP 12 REDLINED AGAINST FRCP

Rule 12. Defenses and Objections: When and How Presented; Motion
for Judgment on the Pleadings; Consolidating Motions; Waiving
Defenses; Pretrial Hearing

(a) Time to Serve a Responsive Pleading.
(1) In General. Unless another time is specified by this rule or a
federal statute, the time for serving a responsive pleading is as follows:

(A) A defendant must serve an answer:

(1) within 21 days after being served with the
summons and complaint; or

(11) if it has timely waived service under Rule 4(d),
within 60 days after the request for a waiver was sent, or within 90 days
after it was sent to the defendant outside anyjudieial-distriet of the United
States.

(B) A party must serve an answer to a counterclaim or
crossclaim within 21 days after being served with the pleading that states the
counterclaim or crossclaim.

(C) A party must serve a reply to an answer within 21 days
after being served with an order to reply, unless the order specifies a
different time.

(2) State of Nevada and Its Public Entities, Officers, and

Employees and Certain Other Parties Represented by Official

Attorney. Unless another time is specified by Rule 12(a)(4) or a

statute, the following parties must serve an answer to a complaint,

counterclaim, or crossclaim within 45 days after service on the party

or service on the Attorney General, whichever date of service is

later:
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(A) the State of Nevada and any public entity of the

State of Nevada;

(B) any present or former public officer or emplovee

of the State of Nevada in any action brought against such a public

officer or employee relating to his or her public duties or

employment; and

(C) any other party for whom the official attorney

emploved or retained by the State of Nevada is required by a statute

to provide for the defense of the party.

(3) Political Subdivisions of the State of Nevada and Their

Public Entities, Officers, and Employees and Certain Other Parties

Represented by Official Attorney. Unless another time is specified by

Rule 12(a)(4) or a statute, the following parties must serve an answer

to a complaint, counterclaim, or crossclaim within 45 days after

service on the party:

(A) any county, city, town or other political

subdivision of the State of Nevada and any public entity of such a

political subdivision;

(B) any present or former public officer or emplovee

of any county, city, town or other political subdivision of the State of
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Nevada in any action brought against such a public officer or

employee relating to his or her public duties or employment; and

(C) any other party for whom the official attorney

emploved or retained by the political subdivision is required by a

statute to provide for the defense of the party.

(4) Effect of a Motion. Unless the court sets a different time,

serving a motion under this rule alters these periods as follows:

(A) if the court denies the motion or postpones its
disposition until trial, the responsive pleading must be served within 14 days
after notice of the court’s action; or

(B) if the court grants a motion for a more definite
statement, the responsive pleading must be served within 14 days after the
more definite statement is served.

(b) How to Present Defenses. Every defense to a claim for relief in
any pleading must be asserted in the responsive pleading if one is required.
But a party may assert the following defenses by motion:

(1) lack of subject-matter jurisdiction;
(2) lack of personal jurisdiction;

(3 4) insufficient process;
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(4 5) insufficient service of process;

(5 6) failure to state a claim upon which relief can be granted;
and

(6 #) failure to join a party under Rule 19.
A motion asserting any of these defenses must be made before pleading if a
responsive pleading is allowed. If a pleading sets out a claim for relief that
does not require a responsive pleading, an opposing party may assert at trial
any defense to that claim. No defense or objection is waived by joining it with
one or more other defenses or objections in a responsive pleading or in a
motion.

(c) Motion for Judgment on the Pleadings. After the pleadings are
closed—Dbut early enough not to delay trial—a party may move for judgment
on the pleadings.

(d) Result of Presenting Matters Outside the Pleadings. If, on a
motion under Rule 12(b)(566) or 12(c), matters outside the pleadings are
presented to and not excluded by the court, the motion must be treated as one
for summary judgment under Rule 56. All parties must be given a reasonable
opportunity to present all the material that is pertinent to the motion.

(e) Motion for a More Definite Statement. A party may move for a
more definite statement of a pleading to which a responsive pleading is
allowed but which is so vague or ambiguous that the party cannot reasonably
prepare a response. The motion must be made before filing a responsive
pleading and must point out the defects complained of and the details
desired. If the court orders a more definite statement and the order is not
obeyed within 14 days after notice of the order or within the time the court

sets, the court may strike the pleading or issue any other appropriate order.
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(f) Motion to Strike. The court may strike from a pleading an
insufficient defense or any redundant, immaterial, impertinent, or
scandalous matter. The court may act:

(1) on its own; or

(2) on motion made by a party either before responding to the
pleading or, if a response is not allowed, within 21 days after being served
with the pleading.

(g) Joining Motions.

(1) Right to Join. A motion under this rule may be joined with
any other motion allowed by this rule.

(2) Limitation on Further Motions. Except as provided in
Rule 12(h)(2) or (3), a party that makes a motion under this rule must not
make another motion under this rule raising a defense or objection that was
available to the party but omitted from its earlier motion.

(h) Waiving and Preserving Certain Defenses.

(1) When Some Are Waived. A party waives any defense listed
in Rule 12(b)(2)—(4) ) by:
(A) omitting 1t from a motion in the -circumstances
described in Rule 12(g)(2); or
(B) failing to either:
(1) make 1t by motion under this rule; or
(1) include it in a responsive pleading or in an
amendment allowed by Rule 15(a)(1) as a matter of course.
(2) When to Raise Others. Failure to state a claim upon which
relief can be granted, to join a person required by Rule 19(b), or to state a

legal defense to a claim may be raised:
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(A) in any pleading allowed or ordered under Rule 7(a);
(B) by a motion under Rule 12(c); or
(C) at trial.

(3) Lack of Subject-Matter Jurisdiction. If the court
determines at any time that it lacks subject-matter jurisdiction, the court
must dismiss the action.

(i) Hearing Before Trial. If a party so moves, any defense listed in
Rule 12(b)(1)—(6) ¢A—whether made in a pleading or by motion— and a
motion under Rule 12(c) must be heard and decided before trial unless the

court orders a deferral until trial.

DRAFTER’S NOTE—2017 AMENDMENT

NRCP 12(b) - The Committee considered but rejected the suggestion
that improper venue be added to NRCP 12(b) to track Fed. R. Civ. P.
12(b)(3). As explained in the Advisory Committee Note to the 1952
NRCP, “The federal defense of improper venue is deleted, since
improper venue is not a defense under state practice, but is a ground
for change of venue. Practice as to change of venue will not be
affected by this rule. Motion therefore may be made, or will be
waived, apart from the requirements of Rule 12(h).” See NRS
Chapter 13, in particular, NRS 13.050, which requires the demand for
change of venue be made “before the time for answer expires.”

NRCP 12(b)(5) tracks Fed. R. Civ. P. 12(b)(6). As noted in the
Drafter’s Note to NRCP 8, by adopting the text of the federal rule the
Committee does not intend any change to existing Nevada case law
regarding pleading standards, and leaves to judicial development
whether Nevada should adopt the plausibility analysis in Ashcroft v.
Igbal, 556 U.S. 662, 677-78 (2009), and Bell Atlantic Co. v. Twombly,
550 U.S. 544, 565-66 (2007).




