Supreme Court of Nevada

ADMINISTRATIVE OFFICE OF THE COURTS

ROBIN SWEET JOHN MCCORMICK
Director and Assistant Court Administrator
State Court Administrator Judicial Programs and Services
RICHARD A. STEFANI

Deputy Director

Information Technology

MEETING NOTICE AND AGENDA
Name of Organization:
Supreme Court Commission to Study the Administration of Guardianships
In Nevada’s Courts

Date and Time of Meeting: August 26, 2016, 10:00 a.m. to 4:00 p.m.

Place of Meeting:

LAS VEGAS CARSON CITY ELKO
Regional Justice Center Nevada Supreme Court Fourth Judicial District
Nevada Supreme Court 201 S. Carson Street 571 Idaho Street

200 Lewis Ave., Law Library, Room 107 Dept. 2
17t Floor, Courtroom

AGENDA

I. Callto Order
a. Call of Roll and Determination of Querum
b. Approval of Meeting Summary from June 13, 2016, and June 21, 2016 (*for possible
action)

II.  Updates
a. ADKT 507 Opinion (pages 5-7)
b. Revised Uniform Guardianship and Protective Proceedings Act (pages 9-11)
c.. Status Report — Caseloads

[Il. " Discussion on Subject Matter Recommendations (*for possible action)
a.. Recommendation Relating to Appointment of Registered Agent* (Justice Hardesty)
(pages 13-14)
b. Lockbox Program Recommendation* (Justice Hardesty)
i. Doesthe Commission support legislation to expand the use of the current
Lockbox Program to allow for the designation of guardian forms?
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c. Minor Guardianship Statute* (Judge Walker, Judge Voy, Judge Porter) (pages 16-29)
d. Fees* (Judge Doherty, Justice Hardesty)
i. Attorneys*
1. Compensation of Attorneys in Guardianship Cases (pages 31-42)
2. Reasonable Compensation Draft Statute (pages 43-44)
3. Debra Bookout’s memo from August 2015 (pages 46-60)
4. References and Resources (page 61)
ii. Guardians* (Debra Bookout, Justice Hardesty)
1. Chart Guardian Fees (pages 63-72)
a. Fee structure to compensate guardians and those they hire (Q 22)
b. Process, notice, and findings required for the approval of fees to
guardians and others they hire (Q 23)
. Bill of Rights Statutes* (Barbara Buckley) (pages 79-86)
f. Supportive Decision-Making / Supportive Living Agreements / Power of Attorney*(Q 9)
(Judge Doherty)
i. NRC-SDM State Grant Announcement (pages 88-92)
ii. National Guardians Association Newsletter (pages 93-101)
iii. Does the language included in a Power of Attorney adequately provide for the
concept of a Supportive Living Agreement?
Notice Requirements* (Q 11) (Justice'Hardesty) (pages 103-104)
Process and timing for filing and evaluating an inventory and care plan for the protected
person* (Q 24) (Justice Hardesty)
i. Process, timing, notice and findings the Court must make concerning accountings of the
protected person’s estate* (Q 25) (Justice Hardesty)
j.  Management/Administration of the Protected Person’s Estate* (Q 27)
i. Proposed NRS Estate Statutes® (Judge Steel) (pages 106-119)
ii. Information Estate Sales Companies and Auction Houses (pages 120-125)
k. Office of State Public Guardian®*(Q 31)
i. Graphs and Schedule (Tim Sutton) (pages 127-131)
ii. Auditors (Justice Hardesty)
I. Private Professional Guardians Licensure NRS 628B* (Kim Spoon, Susan Hoy) (pages
134-135)
m. Confidential Records* (Justice Hardesty) (pages 137-155)
n. Physician’s Certificates — Terminology (Justice Hardesty)

5 M

IV.  Other Business
V. Next Meeting Date
a. September 16, 2016, 1:30 p.m.
b. September 26, 2016, 4 p.m. Teleconference

VI.  Adjournment
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http://www.leg.state.nv.us/NRS/NRS-628B.html

Action items are noted by (*for possible action) and typically include review, approval, denial, and/or postponement of specific items.
Certain items may be referred to a subcommittee for additional review and action.

Agenda items may be taken out of order at the discretion of the Chair in order to accommodate persons appearing before the Commission
and/or to aid in the time efficiency of the meeting.

The Commission is pleased to provide reasonable accommodations for members of the public who are disabled and wish to attend the
meeting. If assistance is required, please notify Commission staff by phone or by email no later than two working days prior to the meeting,
as follows:, Vicki Elefante (775) 687-9807 - email: elefante@nvcourts.nv.gov

This meeting is exempt from the Nevada Open Meeting Law (NRS 241.030 (4)(a))

At the discretion of the Chair, topics related to the administration of justice, judicial personnel, and judicial matters that are of a confidential
nature may be closed to the public.

Notice of this meeting was posted in the following locations: Nevada Supreme Court website: www.nevadajudiciary.us; Carson City:
Supreme Court Building, Administrative Office of the Courts, 201 South Carson Street; Las Vegas: Regional Justice Center, 200 Lewis Avenue,
17t Floor.
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Attorney Fees in Guardianship Matters
John C. Smith, Esq., Reno, Nevada

The “guardianship” process — a unique environment.
- Social, medical and legal participants,
- “Best interests” and “Least restrictive environment”,

- A “front loaded” process (The Texas Model).

Attorney fee considerations:
a. Continual Transparency,
b.  Written fee agreements,
c. DfVision of duties/fees,
d. The review and approval process.
-NRPC 1.14, 2.1 and 1.5,
- NRS 159.0485(3), 159.105, 159.183(1)(c),

- “Brunzell Factors” (Brunzell v. Golden Gate National

Bank, 85 Nev. 345, 455 P.2d 31 (1969)),

e. The “Arizona” Model.

Some suggestions.





Retainer and Fee Indemnification Agreement
Guardianship Matters

1. Parties. The parties to this agreement are John C. Smith
(Attorney) and , hereafter referred to as “Applicant’.

2. Client. It is agreed between Attorney and Applicant that
whoever becomes the “petitioner” in a guardianship action shall for all
purposes, legal and otherwise, be considered Attorney’s only client in this
matter. Applicant shall be treated as a party receiving all information
required to be noticed by law, but shall not have the authority of a “client’.

2. Subject Matter of Agreement. Applicant has requested, and
attorney has agreed, to pursue a guardianship action, either involving
Applicant as a petitioner and/or a third party as, and a proposed Ward
named

3. Charges. Applicant acknowledges that in pursuing the above
mentioned guardianship action, the attorney and/or the attorney’s
employees are entitled to be compensated at the following rates: a) John C.
Smith's rate is $360.00 per hour; and b) Paralegal’s rate is $150.00 per
hour. Both of these rates are “inclusive” meaning that no billing will occur
for photocopy costs, postage, faxing, or long distance calls. The estimated
fees and costs for this matter are $3,500.00 to $5,000.00, and will become
the primary obligation of the Proposed Ward's estate once approved by the
Court.

Charges include but are not limited to a) court appearances; b)
conferences with the Client, petitioner or Interested Party; c) office
conferences; d) legal research; e) review of file materials and documents
sent or received; f) travel time; g) waiting time; h) preparation for and
attending hearings and court conferences; and i) drafting of pleadings,
correspondence and office memoranda. There is a minimum time charge
of 10 minutes for time as to any item billed.

4. Indemnification. Applicant acknowledges that although the
proposed Ward’s estate will become primarily liable for attorney fees and
costs incurred, the Court has the final determination of what amount will be
approved for payment to Attorney. Accordingly, should the Court not
approve the full ameount of fees and costs requested for any reason other
than a finding that such work was not performed or was performed in bad
faith, Applicant shall be responsible to pay attorney the difference between
the amount requested and the amount approved by the Court; such amount






to be a direct obligation of Applicant to Attorney and deducted from any
amount held by attorney as and for a retainer for this purpose.

5. Cooperation. Applicant agrees to cooperate fully with the
attorney in all matters during the term of this agreement, including providing
the attorney all relevant information necessary to pursue the work
described above. In the event the Applicant does not fully cooperate with
the Attorney, the attorney reserves the right to withdraw from continuing
with the guardianship matter in accordance with the applicable Rules of the
Court.

6. Retainer. As a retainer to demonstrate Applicant’'s commitment
to this matter, a retainer in the amount of $ .00 shall be paid
to Attorney at the initiation of this matter. The retainer will be held in the
Attorney’s Trust Account and promptly refunded to Applicant should the
Court approve, and Attorney receive, all of the fees and cost requested,
otherwise, any difference will be deducted from the Applicant’s retainer
before any balance is refunded.

Once bequn, as acknowledged by the execution of this Agreement, if

this matter is discontinued, Attorney shall be granted payment of at
least $1,000.00 as a nhon-refundable amount of fees earned.

7. Qutcome. The Applicant understands that the attorney cannot
and does not promise or guarantee any specific result or outcome in this
matter.

APPROVED AND ACCEPTED APPROVED AND ACCEPTED

Date _ Date

, Applicant John C. Smith, Attorney





Client:

Matter:

Permanent Hearing:

Law Office of John C. Smith

410 California Ave., Ste. 100, Reno, Nevada 89509
775.324.9100, Fax 775.334.4433

Date Services N Done | Time/ Amount
Done P|D|S|F|by Hourly
00-16 WIR|I |I Rate
Inform client of documentation to bring (Proposed |N |[N{N|N N/C $0
Ward ID/Nickname, asset/liability info)
fnitial consultation (situation/history/desired N | Atty :
outcome/unmet needs/guardianship alternatives 360
ftypes/"most-suited’flikely costs/self-determination
fleast restrictive means/"Care Plans”/Medicaid
/Spousal Resource Allocation/Fee Agreement) $
Review Guardianship Questionnaire (Ward attend N|N|[N|Aty :
hearings?/Relative info-contact info-contacted?/ 360
guardian qualified/ verify supporting information $
Draft / Request / receive / review “Physicians N | N | Atty :
Certificate” 360 $
Draft / Request / receive / review “Admonition”, if | N { N | N | N | Atty :
needed 360 3
Determine and create “Master Notice List”"; copy N | N|N|Para :
to file bottom left side; Exhibit Index created 150 $
Determine / verify that statutory parties are N [N | N | Aty :
notified of guardianship action 360 $
Complete “Pre-Petition Checklist” N | N | Para :
150 3
Draft Petition for guardianship & gather and N Atty X
review exhibits; 360 $
N/C Create master “pleading” and “order” forms NiN|N|Para
N/C $
Coordinate Client review /signing of Petition; N [N N | Atty |:
360 $
Prepare Guardian’s Acknowledgment; meet with | N Atty :
client to review and coordinate signature; file 360 3
Prepare Petition with supporting docs and file; N Para X
150 $
Obtain Client + Ward confidential information and | N Para :
file into Court 150 $
Call setting clerk and set hearing (:05) Prepare N | N|N|Para :
Citation, have issued (:35); prepare transmittal 150/
letters to Notice List (:30); Prepare certified
mailing package; mail {:35); 3

NPW =non-pleading work; DR=drafted; Sl=signed; Fl=filed; EM=e-mail, FX=fax ; N=n/a
PC=phone call; ATTY=attorney, PARA=paralegal ;; P= Pending






Date Services N Done | Time/ Amount
Done P|D|S|F by Hourly
00-16 W(RI[I |I Rate
Copy of Petition to Washoe Legal Services with N|N|N|Para
N/C request to participate N/C $0
Prepared request for approval of attorney fees; X Para
N/C Notice of Hearing N/C $0
Follow up on Ward + Guardian attending N|N|N|Para :
Permanent hearing 150 $
Complete Pre-Court checklist and file review;, N|N|N|Para :
prepare and file Proof of Service 150 $
Send copy of draft Order to Court and Washoe N |N|N|Para
Legal Services N/C $0
Draft proposed Order appointing permanent N Atty :
guardian (:45); attending hearing (1:00) 360 3
Prepare Notice of Entry of Order appointing N Para :
Permanent Guardian; file and send to Notice List 150 $
Draft Letters of Permanent Guardianship; have N Para :
issued: file into Court and obtain certified copies 150 $
Follow up on posting of bond if required by Court N|N|N|Para :
150 $
Record Permanent Letters of Guardianship if real N|N Para :
property involved R 150 $
Prepare letter to client regarding the required N [N | N | Atty :
Inventory 150 3
Review information on finances and assets; N N | N | Para :
prepare draft inventory and supporting exhibits 150 $
Final review of Inventory draft N | N|N|Aty :
360 $
Coordinate client signature(s) on Inventory and N Para :
file into Court 150 $
Estimated time for miscellaneous phone calls to N|N| NI Para :
facilitate guardianship process by paralegal 150 $
Estimated time for miscellaneous phone calls to N[N | N |Atty :
facilitate guardianship process by attorney 360 $
Total Estimated Fees for Services Rendered ... $ .00+/-
Filing Fees and Costs
District Court filing fee for Petition...... ... $ 274/$527
Total Estimated Fees and CoStS. .. caimmmmrcmissasensintenisaisnarannssmmnsmsir st nssasssnansransnasesas $ .00+/-

NPW =non-pleading work; DR=drafted; S!=signed; Fl=filed; EM=e-mail; FX=fax ; N=n/a

PC=phone call; ATTY=attorney; PARA=paralegal ;; P= Pending






Nevada Rules of Professional Conduct (emphasis added)

Rule 1.14. Client With Diminished Capacity.

(a) When a client's capacity to make adequately considered deCIS[OnS in
connection with a representation is diminished, whether because of
minority, mental impairment or for some other reason, the lawyer shall, as
far as reasonably possible, mamtam a normal client- Iawyer re!at[onshlp with
the client.

(b) When the lawyer reasonably believes that the client has diminished
" capacity, is at risk of substantial physical, financial or other harm unless
action is taken and cannot adequately act in the client’'s own interest, the
lawyer may take reasonably necessary protective action, including
consulting with individuals or entities that have the ability to take action to
protect the client and, in appropriate cases, seeking the appointment of a
quardian ad litem, conservator or guardian.

(c) Information relating to the representation of a client with diminished
‘capacity is protected by Rule 1.6. When taking protective action pursuant to
paragraph (b), the lawyer is impliedly authorized under Rule 1.6(a) to
reveal information about the client, but only to the extent reasonably
necessary to protect the client’s interests.

Rule 2.1. Advisor. In representing a client, a lawyer shall exercise
independent professional judgment and render candid advice. in rendering
advice, a lawyer may refer not only to law but to other considerations such
as moral, economic, social and political factors, that may be relevant to the
client’s situation.






Rule 1.5. Fees.

(a) A lawyer shall not make an agreement for, charge, or collect an
unreasonable fee or an unreasonable amount for expenses. The factors to
be considered in determining the reasonableness of a fee include the
following:

(1) The time and labor required, the novelty and difficulty of the
guestions involved, and the skill requisite to perform the legal service
properly;

(2) The likelihood, if apparent to the client, that the acceptance of
the particular employment will preclude other employment by the lawyer;

(3) The fee customarily charged in the locaiity for similar legal
services;

(4) The amount involved and the results obtained;

(5) The time limitations imposed by the client or by the
circumstances;

(8) The nature and length of the professional relationship with the
client;

(7) The experience, reputation, and ability of the lawyer or lawyers
performing the services; and

(8) Whether the fee is fixed or contingent.

(b) The scope of the representation and the basis or rate of the fee and
expenses for which the client will be responsible shall be communicated to
the client, preferably in writing, before or within a reasonable time after
commencing the representation, except when the lawyer will charge a
regularly represented client on the same basis or rate. Any changes in the
basis or rate of the fee or expenses shall also be communicated to the
client.





Second Judicial District Court Local Rules

Rule 35. Guardianships.

1. All guardianship petitions shall be verified.

2. All petitions for appointment of guardian of an incompetent or person of limited
capacity shall:

(a) Set forth the written factual allegations of a licensed physician or other qualified
evaluator to support a finding of incompetency or limited capacity of the proposed ward,
or explain why such factual ailegations cannot be made.

3. Immediately upon appointment, every guardian shall complete and file with the
clerk’s office, an Acknowledgment of Receipt of the Instructions to Guardian on the form
published by the court.

4. A guardian shall advise the court in writing of any change of address of the
guardian or of the ward within 30 days of any change.

(a) Within 30 days after moving out of state a guardian shall file a petition naming a
co-guardian who is qualified to serve under NRS 159.059.

5. Any change or withdrawal of counsel shall be submitted to the court for
approval, except where another licensed attorney is substituted in accordance with Rule
23. Counsel for a guardian cannot withdraw or substitute in the guardian as his or her
own counsel {in proper person) without prior court order.

6. Afttorney’s and/or guardian’s fees payable from a guardianship estate
shall be approved by the court prior to_payment, after application, notice and
hearing.

(a) Every application for fees shall state with_specificity the information
required by NRS 150.060(1){(a}-(e).

(b) The notice of hearing shall contain _the amount of attorney’s and/or
guardian’s fees requested and shall be served in accordance with NRS 159.115.

7. The reporting requirements of NRS 159.081, 159.085 and 159.177 shall be
strictly enforced and may be filed on the reporting form published by the court.

8. All accounting shall contain a summary or recapitulation showing:

(a) The beginning balance of cash accounts (the figure from the inventory if it is a
first accounting, or the ending balance of the prior accounting if it is a subsequent
accounting);

(b) Itemization of disbursements including date, check number, payee, purpose and
amount;

(c) A recapitulation showing beginning balance, plus receipts, less disbursements
and the balance in the account; and

(d) A schedule of assets showing any gains on sales or other disposition of assets,
with the remaining property on hand.

9. Proof of service of the Order of Appointment of Guardian in accordance with
NRS 159.074 shall be filed with the court.








